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Brazil

1 General

1.1 Please identify the scope of claims that may be brought in
Brazil for breach of competition law.

Claims against multilateral conducts (mainly cartels) and unilateral
conducts (as tying arrangements, refuses to supply, discrimination
among buyers, predatory pricing and others) can be brought in
Brazil for breach of competition law.  Challenges against mergers
(as well as acquisitions, joint ventures, etc.) can also be brought. 

1.2 What is the legal basis for bringing an action for breach of
competition law?

The basic text is Law 8884, of 1994, although the Secretaria de Direito
Econômico (SDE), of Ministry of Justice, and Conselho
Administrativo de Defesa Econômica (CADE), issue regulations that
are applicable, provided that they do not collude with the basic law. 

1.3 Is the legal basis for competition law claims derived from
international, national or regional law?

As mentioned above, the law is national.  There is a Mercosur
agreement, together with Argentina, Uruguay and Paraguay, but so
far it is not applicable by itself.

1.4 Are there specialist courts in Brazil  to which competition
law cases are assigned? 

In Brazil, competition law has primarily an administrative treatment;
this means that there is an administrative system to handle it.  A case
must start at the SDE, which is an administrative body under the
structure of the Ministry of Justice, in charge of preparing the files and
conducting all the production of evidence that may be required.
Considering that the SDE has a double position, both prosecutor and
auxiliary court, sometimes the first prevails over the latter. 
The files are then sent to CADE, which is an independent body,
with Commissioners appointed for a fixed term of at least two
years, which is really an administrative court.  CADE´s decisions
are always final in the administrative side, save for possible
motions for clarification, and the only attitude against them is going
to Court, what usually is done.
However, there are no specialised Courts in Brazil to decide
competition matters.  In fact, a file against a CADE’s decision starts at
first instance, and this judge may review and/or repeat the whole
production of evidence.  So far there is not a single case against CADE

that has gone through all instances, and this fact alone gives us a
measure of the difficulty to create a real jurisprudence on this matter.
Parties can go directly to Court, instead of going through SDE and
CADE, but this has not been done due mainly to the lack of
specialised Courts.  In fact, the SDE/CADE system is still, for better
or worse, a specialised administrative court. 
A special difficulty is to define whether the case must be brought
before a state or federal court, and on this issue we face mixed
decisions.  However, if it is to go against a decision by CADE, it is
clear that we must go to a Federal Court, as CADE is a federal agency. 

1.5 Who has standing to bring an action for breach of
competition law and what are the available mechanisms
for multiple claimants? For instance, is there a possibility
of collective claims, class actions, actions by
representative bodies or any other form of public interest
litigation?  

It is important to clarify that everything here is public interest
litigation in Brazil.  SDE and CADE always act for public interest.
Multiple claimants can also go to SDE for the opening of a file.  By
the way, the SDE/CADE system can act on its own initiative. 
There is also a system of public civil actions that can be started by
public prosecutors and, although apparently it looks like there is a
conflict with the SDE/CADE/Court system, because it may lead to
contradictory decisions over the same facts, the same problem is
watched here: there is no reliable jurisprudence yet.

1.6 What jurisdictional factors will determine whether a court
is entitled to take on a competition law claim? 

The SDE/CADE system has jurisdiction over the whole country.  If a
party wants to go to Court against CADE, the federal courts of
Brasília, the capital of the country, where the CADE is located, are to
be chosen.  However, if a file is to be delivered to a Court
independently, there is still a great discussion about whether the
interested party should do it through a state or through a federal court.
We would advise that a federal court should be in charge of it because
there is an article in the relevant law saying that any file based on such
law should be communicated to the CADE, which may be a party in
it and then transfer the case, if started elsewhere, to a federal court. 

1.7 Is the judicial process adversarial or inquisitorial?

The process before the SDE/CADE system is inquisitorial, just in
its very beginning, but, for the most part it is adversarial.  The
process before a Court is adversarial.

Natália Felix

Mauro Grinberg
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2 Interim Remedies

2.1 Are interim remedies available in competition law cases?

Yes, interim remedies are available in competition law cases.

2.2 What interim remedies are available and under what
conditions will a court grant them? 

Interim remedies can be granted in the administrative file and also
in Court.  The interested party must demonstrate “prima facie” the
“fumus boni iuris”, meaning that there is a probability to win, and
the “periculum in mora”, meaning that otherwise, if and when
winning, the damages will not be corrected anymore, due to the
passing of time and the consolidation of the situation.
When in Court, Judges may (and usually do) demand a guarantee,
which can be (i) an escrow deposit, (ii) a bank guarantee, (iii) real
estate, or others.  In most cases, a bank guarantee is the most suited
guarantee but some Judges still demand an escrow deposit. 

3 Final Remedies

3.1 Please identify the final remedies which may be available
and describe in each case the tests which a court will
apply in deciding whether to grant such a remedy.  

In the administrative file, the main remedies are (i) the order to stop
the practice, (ii) the fine and (iii) a publication of the final decision
in a newspaper with a wide circulation.  The fine can go from 1 to
30% of the total revenues of the company or group of companies to
which it belongs for the year before the file started.  There are no
guidelines for it, but fines have gone so far from 1% (for companies
that had only attempts) to 20% (for ringleaders).  There is a general
feeling that fines tend do be increased.
In case the relevant party does not accomplish the sanction, paying the
fine, CADE can go as far as an intervention in the administration of
the company, although such a possibility is still theoretical.
In a Court case, if it is a file against a decision by CADE, the final
decision will always be about the fine which was already imposed
by CADE.  The Court can change CADE´s decision or, in some
cases, lower the fine.  However, if it is a purely private litigation,
there is no standard according to which the Judge will decide.  The
claimed damages are private damages and evidence must be made
about the real amount of such damages.  

3.2 If damages are an available remedy, on what bases can a
court determine the amount of the award?  Are exemplary
damages available?

Damages are an available remedy only in a purely private litigation, in
Court.  In these cases, there is no standard according to which the
Judge will decide.  As mentioned before, the claimed damages and the
real amount of such losses should be demonstrated through evidence,
and this will guide the Judge to establish the amount of the award.

3.3 Are fines imposed by competition authorities taken into
account by the court when calculating the award?

As mentioned above, the system is dual.  The imposition of a fine
will start with CADE, but the Court can do just anything about it,
except making it higher. 

4 Evidence

4.1 What is the standard of proof?  

SDE and CADE, as well as Courts, are free to measure any
evidence produced by the parties.  A confession, however, may
overcome all other kinds of evidence. 

4.2 Who bears the evidential burden of proof?  

The burden of proof lies with the plaintiff.  The main problem here
is that, in the administrative file, the plaintiff is the authority itself
(SDE), the same with the inquisitorial responsibility. 

4.3 Are there limitations on the forms of evidence which may
be put forward by either side?  Is expert evidence
accepted by the courts? 

There are no limitations on the forms of evidence which may be put
forward by either side, except the legality of the evidence production.
We must have in mind that one of the “sides” is the administration
itself, acting as if a public prosecutor would, and at the same time
having the obligation to ordinate the whole set of evidence. 
Expert evidence is accepted both by administrative bodies (where
formality is not high) and the Courts (in which a Judge will appoint
an expert and each party can appoint its own assistant expert).  But
here we are talking about technical issues (like, e.g., defining what
were the losses of a party or whether a product is in the same
relevant market as another).  Of course opinions by experts, with no
other formalities, can be added to the files.

4.4 What are the rules on disclosure?  What, if any,
documents can be obtained: (i) before proceedings have
begun; (ii) during proceedings from the other party; and
(iii) from third parties (including competition authorities)?

Competition authorities are entitled (and, some will say, are
obliged) to demand for whatever documents are needed for the
clarification of a case, no matter where these documents are: with
the accused party; with third parties; or even with the Government.
But the authorities can do it only after the beginning of the
proceedings.  Even dawn raids can be awarded only in
administrative proceedings, confidential as they may be.  Refusal to
supply such documents may be under a special punishment,
according to Law 8884.
The parties also have the right to know about whatever files runs
against them, having access to the file.  Even if confidentiality is
granted, the accused party, through a lawyer, can have access to all
documents that constitute evidence. 
However, when we talk about disclosure there are limits that the
authorities should attempt to, such as the statute of limitations, the
analysis through the rule of reason (which is applied to all the
antitrust practices), among others.

4.5 Can witnesses be forced to appear? To what extent, if any,
is cross-examination of witnesses possible?  

Witnesses may be forced to appear, both before the administration
and the Courts.  Cross-examination is always possible.
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4.6 Does an infringement decision by a national or
international competition authority, or an authority from
another country, have probative value as to liability and
enable claimants to pursue follow-on claims for damages
in the courts?  

The theory of effects, which is very clearly applied in Brazil, makes
the answer also very clear.  An infringement decision by a national or
international competition authority, or an authority from another
country, has no probative value in Brazil, unless if it is to demonstrate
a pattern (of course this is not a very clear evidence).  A conduct will
be punished in Brazil only if it has effects in the Brazilian territory, and
both the conduct and the effects have to be proven in Brazil. 
The theory of effects was analysed in details in the vitamins cartel
and in this case CADE concluded that the conduct should be
punished in Brazil because, despite the fact that all the acts have
been practiced abroad, they caused effects in the Brazilian territory.

4.7 How would courts deal with issues of commercial
confidentiality that may arise in competition proceedings?

Confidentiality is well dealt with by the SDE/CADE system, with
regulations as to what can be and what cannot be confidential.
When it comes to the courts, there is no such regulation but they are
very sensitive to the subject.

5 Justification / Defences

5.1 Is a defence of justification/public interest available?

All kinds of defences are available in Brazil.  A public interest defence,
when applicable, may be a very strong one, because, at the end of the
day, public interest is all the competition authorities are working for.

5.2 Is the “passing on defence” available and do indirect
purchasers have legal standing to sue? 

The “passing on defence” is available and indirect purchasers, under
some circumstances, have legal standard to sue, although the necessary
evidence, in this case, makes it practically impossible to do so.

6 Timing

6.1 Is there a limitation period for bringing a claim for breach
of competition law, and if so how long is it and when does
it start to run?

There is a basic five years statute of limitation, except when the
case is also a crime, when the statute of limitation is the same as the
one for a criminal violation.  In the case of cartels, the limitation
period can go from eight to twelve years, and, due to the fact that
the determination is always post fact, we usually think of twelve
years.  By the way, the case law so far did not make it clear.

6.2 Broadly speaking, how long does a typical breach of
competition law claim take to bring to trial and final
judgment?  Is it possible to expedite proceedings?

In the SDE/CADE system, although unpredictability is the general
rule, experience shows a period of four or five years as a good bet.
However, going to court makes it totally unpredictable, mainly
because, with the lack of a single case having gone all the way, there

is no experience from which to take an average.  Considering that
there are cases running for more than seven or eight years in court,
the expectations are not very optimistic.
The authorities always try to expedite proceedings, usually
jeopardising the due process of law, but the parties, always aware of
the due process of law and their rights to a thorough defence,
usually insist on all the regular proceedings.

7 Settlement

7.1 Do parties require the permission of the court to
discontinue breach of competition law claims (for example
if a settlement is reached)?

The file in the SDE/CADE system is not between private parties but
between the authorities and the accused parties.  A claimant will
only show the authority that a violation has been committed but the
authority is the prosecutor.  Then it is not useful to talk about
permission of the authority, because the settlement, when it is the
case, is made with the authority.
Settlements are not very often in Brazil, but this seems to be
changing.  There are settlements in cases involving several types of
conducts, but settlements in cartel cases have been recently
admitted by law and so far 4 settlements involving cartel were done:
one in the meat-packaging case; one in the concrete case; one in the
packaging case; and one in the rubber case.   
If a case is brought to court against CADE, the plaintiff can give it
up any time, although with the responsibility to pay expenses and
legal fees.  In a private litigation, a settlement can be achieved
independently.

8 Costs 

8.1 Can the claimant/defendant recover its legal costs from the
unsuccessful party?  

In the SDE/CADE system, a claimant or a defendant cannot recover
its legal costs from the unsuccessful party, although, in a private
lawsuit, a party sued by the system can try to show that the system
did not act in good faith, thus causing damages which must be
recovered. 

8.2 Are lawyers permitted to act on a contingency fee basis?  

The agreement between a party and a lawyer is a private matter,
however ruled by ethical standards, one of which is the rule not to
sell results, only to render services.  Under such ethical principle, a
contingency fee basis would not be allowed.  However, in some
cases, mainly in conducts, there are cases of partial contingency
fees being arranged and so far we did not see any problem with
them.

8.3 Is third party funding of competition law claims permitted?

There are no specific rules about third party funding in competition
law claims.  However, there must be a clear and legitimate interest
of the party who does the funding.
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9 Appeal

9.1 Can decisions of the court be appealed?

Yes, decisions of a first instance judge can go to a second instance
court and, under some circumstances, decisions of the second
instance court can go to the highest courts (one being a
constitutional court and the other being a general court).

10 Leniency

10.1 Is leniency offered by a national competition authority in
Brazil? If so, is (a) a successful and (b) an unsuccessful
applicant for leniency given immunity from civil claims?

Leniency is offered only by SDE.  But there is no immunity from
civil claims, mainly those about damages caused by a cartel. 

10.2 Is (a) a successful and (b) an unsuccessful applicant for
leniency permitted to withhold evidence disclosed by it
when obtaining leniency in any subsequent court
proceedings?

Leniency is only available through the SDE, this meaning that
subsequent court proceedings have nothing to do with leniency.  A
successful applicant has the obligation of total disclosure. 

Mauro Grinberg
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